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I. Washington Update 

SEC Chair: SEC should write fiduciary rule for brokers. 

On March 18, Securities and Exchange Commission (SEC) Chair Mary Jo White said that the SEC 
should move forward with a best interest fiduciary standard for brokers, breaking a long silence on 
this point. It is important to note that White was speaking for herself, not the SEC as a whole.  

White’s announcement makes it much harder for advocates of the Department of Labor’s (DOL) 
fiduciary proposal to argue that the SEC and the DOL should move forward at different times, 
creating different rules, and forcing the industry to restructure itself twice in a short period of time. 
The DOL sent its proposal to the Office of Management and Budget (OMB) on February 23. 

In a related note, the DOL’s fiduciary re-proposal has been discussed at a handful of Congressional 
hearings in the past month. DOL Secretary Perez and OMB Director Donovan were both 
questioned on the issue in their respective agencies’ appropriations hearings and Treasury 
Secretary Lew was questioned on it in his annual testimony before the House Financial Services 
Committee. Sen. Warren (D-MA) spoke at an unrelated Senate Aging Committee hearing about the 
need for the DOL to proceed with its rulemaking on fiduciary, while Reps. Schweikert (R-AZ) and 
Wagner (R-MO) questioned SEC Division of Enforcement Director Ceresney about his Division’s 
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role in fiduciary oversight at a House Financial Services Subcommittee on Capital Markets and 
Government Sponsored Enterprises Hearing.  

On March 12, Senate Health, Education, Labor, and Pensions (HELP) Committee Chairman 
Alexander (R-TN) and eight other Senators on the Committee sent a letter to the Director of the 
Office of Management and Budget (OMB) regarding the potential negative impacts of the 
Department of Labor's (DOL) proposed fiduciary rule. The letter expresses concern that the re-
proposal could resemble the 2010 proposal, which would have undermined access to investment 
assistance and education, and cites three studies (sponsored in part by Nationwide) which 
demonstrate the potential harms of the original proposal. Also in the letter are concerns about the 
lack of coordination with the SEC and asks OMB to consider 11 issues in the course of its review of 
the re-proposal, including issues based on the three studies.  

Nationwide Comment: Nationwide continues to encourage Members of Congress to weigh in with 
the OMB, the DOL, the SEC, and the White House on the fiduciary rule proposal, which has yet to 
be made public. 

DOL issues “direct final rule” on participant disclosure annual deadline. 

In a positive development, the Department of Labor has released a direct final rule that amends the 
deadline for providing the participant fee and investment disclosure. The participant disclosure rules 
under DOL Reg. 2550.404a-5 require fee and investment disclosure to be furnished to participants 
upon enrollment and “at least annually thereafter.” Currently, “at least annually thereafter” is defined 
as “at least once in any 12-month period, without 
regard to whether the plan operates on a calendar or 
fiscal year basis.”  

However, the DOL has interpreted the rule to mean 
that once the disclosure is furnished, it must be 
furnished again no later than 365 days thereafter, 
creating problems for plans and their service provider. Under the direct final rule, the definition is 
changed to read “at least once in any 14-month period, without regard to whether the plan operates 
on a calendar or fiscal year basis,” creating a 60-day window around the deadline.  
  

Plans and service providers will still need 
to track when they sent the disclosure, 
but do not need to hit a particular date. 
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IRS releases guidance on hardship distributions and loan documentation. 

On April 1, the IRS released the latest edition of its Employee Plan Newsletter, which included an 
item on plan loans and hardship distributions. The IRS will no longer allow self-certification of the 
nature of the hardship, stating, “[E]lectronic self-certification is not sufficient documentation of the 
nature of a participant’s hardship… You must request and retain additional documentation to show 
the nature of the hardship.”  

There are two elements that must be shown for a 
participant to be eligible for a hardship distribution. The 
employee must show an “immediate and heavy 
financial need,” such as the purchase of a principal 
residence, and that the distribution is necessary to 
satisfy the need.  

The IRS states that self-certification is permitted with 
respect to the second element, but not the first. So, in the case of a purchase of a principal 
residence, for example, the plan needs to have records with respect to the purchase, not just the 
employee’s certification that (s)he is buying a principal residence.  

Plan sponsor must retain records on hardship distributions and plan loans.  
• Failure to have hardship distribution records available for examination is a qualification 

failure that should be corrected using the Employee Plans Compliance Resolution System 
(EPCRS). 

• The plan sponsor must retain paper or electronic records on plan loans for each plan loan 
granted to a participant, including:  
o The application 
o An executed plan loan note 
o Evidence of loan repayments 
o Evidence of collection activities (if applicable)   

IRS releases methods for auto enrollment and elective deferral corrections. 

On April 2, the IRS released the attached update to EPCRS with less onerous automatic 
enrollment/escalation and elective deferral corrections. The current EPCRS contains correction 
methods for failures to allow employees to make 401(k) or 403(b) contributions or failure to 
implement deferral elections. These methods involve 
making an additional contribution to the participant’s 
account of up to 50% of the “missed deferral,” which is 
widely perceived as a “windfall” because the employee 
receives both a salary and the additional 401(k) or 
403(b) contribution. This can be particularly onerous if 
an employer has an automatic contribution or automatic escalation failure. 

While the IRS discussion about hardship 
distributions is specific to 401(k) plan 
types, its discussion concerning plan 
loans covers governmental 457(b) 
deferred compensation plans. 

See our discussion on governmental 
457(b) deferred compensation plan self-
corrections on page 6 of this Report. 
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The new correction methods are: 

• New correction for automatic enrollment failures. Generally, no “windfall” contributions 
are required if correct deferrals begin no later than the last day of the 9½-month period after 
the end of the plan year in which the failure first occurred (or if earlier, the last day of the 
month after the month the plan sponsor was notified of the failure by the employee), and a 
notice to employees is provided not later than 45 days after the date on which correct 
deferrals begin. The plan sponsor must also make any missed matching contributions (with 
earnings) within a limited time frame. IRS stated that this new correction will only be 
available through 2020, but the IRS may extend it. 

• New correction for elective deferral failures for up to three months. No “windfall” 
contributions are required if correct deferrals begin no later than the first payment of 
compensation made on or after the three-month period that begins when the failure first 
occurred (or if earlier, the last day of the month after the month the plan sponsor was 
notified of the failure by the employee), and a notice to employees is provided not later than 
45 days after the date on which correct deferrals begin. The plan sponsor must also make 
any missed matching contributions (with earnings) within a limited time frame. 

• Calculating earnings. If an employee has not affirmatively designated an investment 
alternative, missed earnings may be calculated based on the plan’s default investment 
alternative, provided that in the case of corrections under the 9½ month rule described 
above, any cumulative losses may not result in a reduction in the required corrective 
contributions relating to any matching contributions.   

• New correction for elective deferral failures for up to two years. Finally, the IRS 
approved a less expensive correction for elective deferral failures that are corrected within 
the SCP “self-correction” window, which is generally a correction that is completed by the 
last day of the second plan year following the plan year the failure occurred. Under this 
correction, the “windfall” contribution is reduced in half (25% of the “missed deferral” instead 
of 50%). Conditions similar to those mentioned in the first two bullets, like proper notice, also 
apply. 

Nationwide Comment: Along with most of the industry, Nationwide has requested for many years 
that IRS approve new correction methods for automatic enrollment and escalation failures, and 
reduce the burden for elective deferral failures. 

Wyden releases report critical of NQDC. 

On March 3, the top Democrat on the Senate Finance Committee, Sen. Wyden (D-OR), released a 
report on tax avoidance strategies, which included recommendations as to how to address these 
issues. Included in the report are recommendations to change the rules surrounding nonqualified 
deferred compensation (NQDC).  
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The report suggests including NQDC in gross income for the taxable year of vesting, limiting the 
permitted amount of NQDC (i.e. a cap of $1 million), and closing a perceived loophole allowing 
NQDC arrangements to circumvent limits in the tax code on executive compensation. While this 
report is not positive, there are no indications Congress is considering to implement any of the 
proposed reforms. 

Nationwide Comment: Nationwide continue to monitor these proposals should they later gain 
traction. 
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II. IRS reminds governmental 457(b) plan sponsors that they can self-correct. 

Governmental plan sponsors may self-correct their 457(b) plans, if they discover they have not 
complied with the Internal Revenue Code or regulations.  

Governmental entities have until the first day of the plan year that begins more than 180 days after 
the IRS notifies them of the failure to correct their plan failures. Considering the time governmental 
entities have to self-correct plan errors, they may not need to make voluntary submissions to the 
IRS in most cases. 

If a governmental plan sponsor needs to request additional relief or simply wants IRS approval for a 
correction method for a non-plan document failure, they may make a submission to Voluntary 
Compliance as permitted by Revenue Procedure 2013-12, Section 4.09. The plan sponsor must 
indicate that they are aware of the self-correction rule in IRC Section 457(b)(6) and Treasury 
Regulation Section 1.457-9, but still wants to proceed with a written VC application. Plan sponsors 
should include this statement and Form 8950, Application for Voluntary Correction Program 
(VCP) (instructions) with their submission. 

Send your questions about submitting a request for voluntary correction for a 457(b) retirement plan 
to TEGE.EP.VC@irs.gov. 
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III. Survey: Nearly half under age 30 do not feel in control of retirement planning. 

Reaching a savings goal is the number one concern Americans have regarding their ability to retire, 
especially among those younger than 30. According to the latest Country Financial Security Index 
survey, nearly half (49%) of Americans feel not saving 
enough could be the greatest setback on their path to 
retirement. This number rises to 55% for those 
younger than 30. 

On the other hand, the survey also found that the 
majority of retirees say living the retirement dream is 
achievable. Country Financial says many workers 
envision an early retirement, but waiting correlates with 
higher retirement satisfaction, perhaps due to the 
ability to save longer.  

References 

Younger Workers Lack Feeling of Control over Retirement 
www.plansponsor.com/Younger-Workers-Lack-Feeling-of-Control-over-Retirement/?fullstory=true   

Young Americans, Retirees At Odds Over Retirement 
www.countryfinancialsecurityblog.com/young-americans-retirees-at-odds-over-dreamretirement/      

 (Back to the Table of Contents)  

The results of this survey suggest that 
employees need to be aware of the 
advantage of supplemental retirement 
programs, such as government 457(b) 
deferred compensation plans, as well as 
education on how to effectively take 
advantage of plan participation. 
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IV. Keeping watch 

You can find the most recent information on issues affecting governmental defined contribution 
plans, plan sponsors and plan participants in the Employer page of our plan website, 
NRSforu.com. In addition, we report guidance on legislative and regulatory activity relevant to 
government sector plans through: 

 Federal Legislative and Regulatory Report – distributed monthly and posted in the Plan 
Sponsor section of NRSforu.com. It’s available online and for download. 

 Plan Sponsor Alerts – published as needed to announce breaking news. 
 457 Guidebook – which has been revised to include information about the American 

Taxpayer Relief Act of 2012, Pension Protection Act of 2006; The Heroes Earnings 
Assistance and Relief Tax Act of 2008; Worker, Retiree & Employer Recovery Act of 
2008; and The Small Business Jobs Act of 2010. 

About this report 

BOB BEASLEY, CRC, Communications Consultant, edits this report. Beasley brings 25 years of 
financial services communications experience to your plan. He helped prepare the four most 
recent editions of the 457 Guidebook, edits countless newsletters and plan sponsor 
communications, and in 2001 authored “What you should know about the Economic Growth 
and Tax Relief Reconciliation Act of 2001.” He often voices Nationwide’s online presentations 
and telephone greetings. 

Beasley has served on the Education and Communication Committee for the Plan Sponsor 
Council of America and as a member of the National Association of Government Defined 
Contribution Administrators. 
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